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‘No First Use of Force’ in the South China Sea: 
Why Reinvent the Wheel?
By Termsak Chalermpalanupap

EXECUTIVE SUMMARY

• Southeast Asian countries have been managing existing or potential disputes in 
the South China Sea by relying on the principle of ‘non-use of force’, a term that 
can be found in various international and ASEAN-China joint documents. 

• The current re-escalation of tension in the South China Sea point towards a stall 
in progress in the concrete implementation of non-use of force through existing 
instruments centred around the 2002 Declaration on the Conduct of Parties in 
the South China Sea (DOC). 

• A more constructive and forward-looking Code of Conduct (COC) amongst dis-
puting parties in the South China Sea will be needed. ASEAN member-states 
and China have started discussing this officially.

• ASEAN would like the COC to be a legally binding agreement signed by heads 
of government as soon as possible. However progress is expected to be slow as 
China does not accept binding decisions, especially with respect to disputes on 
sea boundary delimitations. It also prefers to settle territorial disputes bilaterally 
with each of the claimants. 

• Claimants in the South China Sea can adopt practical measures to ease ten-
sions and avoid military conflict: demilitarize disputed areas; set up a network for 
emergency “hot lines” communication; and publish and distribute maps showing 

coordinates of each claimant’s claims in the South China Sea. 
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INTRODUCTION: WHY REINVENT THE WHEEL?  

Vietnamese Defence Minister General Phung Quang Thanh recently called for a new 
agreement on ‘no first use of force’ among the claimants of disputed territorial ar-
eas in the South China Sea. He made the proposal during the 7th ASEAN Defence 
Ministers Meeting (ADMM) in Bandar Seri Begawan on 7 May 2013. But is there 
really any need to reaffirm the universally accepted principle of non-use of force? Not 
really.

Southeast Asian countries have long aspired to regulate regional inter-state rela-
tions and manage existing or potential disputes in the South China Sea by relying on 
a set of international norms and principles well known in international relations. The 
principle of non-use of force represent the underlying foundations of the traditional 
state system constructed on the sovereignty of nation-states, the non-interference in 
the affairs of other states, and the peaceful settlement of disputes as enshrined in the 
Charter of the United Nations, Article 2, paragraphs 3 and 4.

It is also in the 1976 Treaty of Amity and Cooperation in Southeast Asia (TAC), 
in Principle D, which calls for “settlement of differences or disputes by peaceful 
means” and in Principle E, which calls for “renunciation of the threat or use of force”. 
All the claimants in the South China Sea (except Taiwan) are among the 31 ‘High 
Contracting Parties’ of the TAC. Similarly, all the claimants (except Taiwan) are par-
ties to the 1982 UNCLOS, which is also aimed at peaceful settlement of disputes 
occurring in seas and oceans. Article 279 of UNCLOS stipulates that “State Parties 
shall settle any dispute between them concerning the interpretation or application of 
this Convention by peaceful means in accordance with Article 2, paragraph 3, of the 
Charter of the United Nations…”

ASEAN has also endeavoured to manage the South China Sea disputes by includ-
ing China in diplomatic consultations since the early 1990s. The first attempt to do 
so was in July 1992 when ASEAN foreign ministers issued the ASEAN Declaration 
on the South China Sea in which they emphasized the need “to resolve all sovereign-
ty and jurisdictional issues pertaining to the South China Sea by peaceful means, 
without resort to force.” China was not receptive to the declaration, however, and did 
not formally adhere to the principles in the declaration. Chinese officials would only 
say that China could support some of the principles in the declaration, but they did 
not provide specific details. 

ASEAN-CHINA COMMITMENTS

China became more conciliatory in 1996 after it became a dialogue partner to 
ASEAN. Arguably, Beijing did this as an attempt to deepen its economic and dip-
lomatic relations with Southeast Asia, and to soften the perception of China as a 
threat in the region. Over subsequent years, ASEAN and China have affirmed their 
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joint commitment to the non-use of force and the peaceful settlement of disputes in 
several documents. 

ASEAN leaders met with Chinese President Jiang Zemin at the inaugural ASEAN-
China Summit in Kuala Lumpur on 16 December 1997 to discuss the financial crisis 
as well as to establish a common understanding on the maintenance of regional 
peace and stability. Separate meetings with President Kim Young-sam of the RoK 
and Prime Minister Ryutaro Hashimoto of Japan were also held for this purpose.

At the end of their meeting, the leaders issued a joint statement on “ASEAN-China 
Cooperation Towards the 21st Century”. Paragraph 8 of the statement addressed the 
commitment to peaceful resolution of conflicts arising in the South China Sea:

Recognizing that the maintenance of regional peace and stability served 
the interests of all parties, they undertook to resolve their differences 
or disputes through peaceful means, without resorting to the threat or 
use of force. The parties concerned agreed to resolve their disputes in 
the South China Sea through friendly consultations and negotiations in 
accordance with universally recognized international law, including the 
1982 UN Convention on the Law of the Sea. While continuing efforts 
to find solutions, they agreed to explore ways for cooperation in the ar-
eas concerned. In the interest of promoting peace and stability as well 
as enhancing mutual confidence in the region, the parties concerned 
agreed to continue to exercise self-restraint and handle relevant differ-
ences in a cool and constructive manner. They further agreed not to al-
low existing differences to hamper the development of friendly relations 
and cooperation.1

Key principles from this joint statement were included in the subsequent Declaration 
on the Conduct of Parties in the South China Sea (DOC)2 signed in Phnom Penh 
on 4 November 2002 between the 10 ASEAN Foreign Ministers and China’s Special 
Envoy Wang Yi, who was the Chinese Vice-Minister of Foreign Affairs at that time. 
The DOC also committed the parties concerned to intensify efforts to seek ways to 
build trust and confidence between and among them, including “holding dialogues 
and exchange of views as appropriate between their defense and military officials.”

ASEAN member-states and China also reaffirmed in the DOC their joint com-
mitment to work towards the adoption of a Code of Conduct (COC) in the South 
China Sea. In this regard, paragraph 10 of the DOC reads: “The Parties concerned 
reaffirm that the adoption of a code of conduct in the South China Sea would further 

1 See full text of the 1997 Joint Statement on the website of the ASEAN Secretariat: www.asean.org. Search 
for the document from the Second Informal ASEAN Summit in Kuala Lumpur in December 1997.

2 See full text of the 2002 DOC on the website of the ASEAN Secretariat: www.asean.org Search for the 2002 
DOC.
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promote peace and stability in the region and agree to work, on the basis of con-
sensus, towards the eventual attainment of this objective”. In addition, EAS Leaders 
also agreed to non-use of force in their Declaration of the East Asia Summit on the 
Principles for Mutually Beneficial Relations, made at the Sixth East Asia Summit in 
Bali on 19 November 2011. 

A FORWARD-LOOKING CODE OF CONDUCT

The prospect for conflict management has diminished in recent years due to a re-
escalation of conflict in the South China Sea. Conflict prevention has stalled as there 
has been little progress made towards the implementation of the 2002 DOC. 

What is really needed is a new set of more constructive and forward-looking 
COC rather than the reinvention of the overused ‘no first use of force’ DOC wheel. 
The difference between the DOC and COC is that the latter is supposed to be more 
binding. 

ASEAN member-states and China have agreed to start discussing this officially, 
and ASEAN even wants it to be a legally-binding international agreement that is 
signed by heads of government as soon as possible. ASEAN’s rationale for this is 
clear: unless it has treaty status, it will continue to remain unclear how such a COC 
can be enforced.

China, however, has emphasized the need to comprehensively implement DOC 
projects and to move towards a COC “step-by-step”. China has never committed 
itself to a legally binding COC. In the ratification of the UN Convention on the Law of 
the Sea (UNCLOS), China chose to declare that it does not accept any compulsory 
procedures entailing binding decisions, especially with respect to disputes on sea 
boundary delimitations. China insists that territorial disputes should be settled bilat-
erally with each of the claimants.  As a result, China opposes multilateral discussions 
because, it argues, territorial disputes in the South China Sea are not between China 
and ASEAN. 

In Bangkok on 29 May 2013, officials from both sides met during the ASEAN-
China Joint Working Group on the DOC meeting and had some initial exchange of 
views about procedural issues concerning the drafting of a COC. The first major op-
portunity for more substantive COC discussion will arise during the ASEAN-China 
meeting of foreign ministers held back to back with the 46th AMM in Bandar Seri 
Begawan in the last week of June 2013. It remains to be seen whether Vietnam will 
continue to call for the inclusion of non-use of force in a COC. Singapore’s defence 
minister, Dr. Ng Eng Hen, has also reiterated the Vietnamese idea during the recent 
Shangri-La Dialogue and is supporting a call to get claimant states in the South 
China Sea territorial disputes to sign an agreement that would forbid first use of force 
in potential conflicts. As argued earlier, it may be useful to further reinforce the norms 
of non-use of force, but doubt remains on how it is to be enforced, and by whom. 
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This same question will also arise if a COC materialises which is going to be legally 
binding in the way ASEAN hopes. 

DEMILITARIZING SOUTH CHINA SEA DISPUTES 

On the bright side, recent tensions may well prod the parties concerned towards a 
more binding COC. This is not to suggest that territorial claims and sovereignty is-
sues will be resolved, but it would certainly serve af common interest in making the 
disputes more manageable and prevent an escalation into military conflict. While 
waiting for the conclusion of a COC, the claimants can pursue certain concrete 
measures to reduce tensions and avoid armed clashes in disputed areas.

Firstly, claimants can stop reinforcing and start scaling down their respective mili-
tary occupation of disputed areas. All of them, except Brunei Darussalam, have de-
ployed troops to give de facto effect to their claims, particularly in the Spratly group 
of islands. While the current DOC discourages “inhabiting on the presently uninhab-
ited islands, reefs, shoals, cays, and other features”, it is silent on the deployment of 
troops in disputed areas in the South China Sea. Fortunately, these troops have not 
engaged in any direct armed hostility. Withdrawing them with a common understand-
ing that doing so will not jeopardize any party’s claims will be a significant goodwill 
gesture.

Such a move will inevitably involve Taiwan. Taiwanese troops are occupying 
Taiping / Itu Aba — the largest island in the Spratlys. It would be beneficial for Taiwan 
to join ASEAN and China in the COC discussions. However, it is unlikely China 
would allow such a diplomatic role for Taiwan because of its One China Policy.

Perhaps Taiwan can take the lead in proposing a complete military withdrawal 
from all disputed areas in the South China Sea. How the other claimants will respond 
will be an interesting development to watch.

Secondly, the claimants need to establish an emergency communication network 
through which relevant authorities can contact each other and help defuse any situ-
ation in any disputed area before it escalates into an armed clash or international 
crisis. At the 7th ADMM, Brunei Darussalam called for the setting up of “hotlines” to 
help handle emergency situations in the South China Sea. This can be further dis-
cussed and pursued in the framework of the ADMM-Plus process, in which ASEAN 
Defence Ministers engage eight Dialogue Partners3 in in several areas, including 
maritime security.

3 The eight Dialogue Partners of ASEAN involved in the ADMM-Plus are: Australia, China, India, Japan, the 
RoK, New Zealand, Russia, and the U.S. The first ADMM-Plus meeting was held in Ha Noi on 12 October 
2010. The next will be in Bandar Seri Begawan on 29 August 2013.  The frequency of the ADMM-Plus meet-
ing will be increased to once every two years, instead of three. Hence the third ADMM-Plus meeting will be in 
Malaysia in 2015. Canada and the E.U. (both are Dialogue Partners of ASEAN) have shown a keen interest to 
join the ADMM-Plus; so also has France, although it is not a Dialogue Partner. So far there is no plan to expand 
the ADMM-Plus membership just yet.
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Serious incidents in the disputed areas occur because claimant authorities take uni-
lateral action to stop a foreign party from violating the claimant’s national law and 
maritime jurisdiction. More often than not, coastguard or fishery surveillance vessels 
with armed officers — not naval warships — are involved. Here lies the grey area of 
the principle of non-use of force: using force in law enforcement and self-defence is 
usually permissible, especially when a lawbreaker violently resists arrest or refuses 
to obey instructions of law enforcement authorities. The exercise of non-use of force 
must be coupled with restraint amongst claimants.

And thirdly, every claimant can distribute an updated map showing its claims with 
precise map coordinates so that all other parties will know, with a greater degree of 
certainty, where disputed territorial areas overlap. Special attention and extra caution 
will be required in these areas. China has reportedly put forth new map coordinates 
to link its nine-dash line into an official maritime boundary. However, this new map is 
not yet readily available.

If it is true that China has indeed transformed its nine-dash line into a formal 
Chinese maritime boundary, then that development certainly has serious international 
implications. According to Robert Beckman at National University of Singapore’s 
Centre for International Law, this will mean China is now claiming “everything” behind 
the nine-dash line.

In the final analysis, non-use of force or no first use of force, is ideal. No country 
would reject it. But one should not count on it to keep the peace or prevent unpleas-
ant incidents in disputed areas in the South China Sea. A better bet is to formulate a 
more forward-looking COC. But unless it has treaty status, it is unclear how a COC 
can be enforced. At the meantime, the claimants should seriously consider the above 
practical measures to minimize the risk of miscalculation, avoid the use of excessive 
force, and prevent escalation whenever a claimant tries to exert its enforcement au-
thority in a disputed area.

* * * * * * * *
Termsak Chalermpalanupap served nearly 20 years at the ASEAN Secretariat 
before joining the ASEAN Studies Centre, Institute of Southeast Asian Studies, as 
a Visiting Research Fellow.
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